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l. introduction

[1] Canada’s residential school policy inflicted multiple harms upon aboriginal
people. All of the survivors experienced the loss of language, family and
culture. Many were forced to endure the nightmare of physical and sexual
abuse. A fair, reasonable and adequate resolution must provide adequate
redress for all of these harms.

[2] Our firm has represented over 100 residential school survivors in their
claims against Canada and the Churches. We have received instructions
from some of these clients to object to the proposed settlement agreement
(the “Agreement”).! They find that the Agreement does not provide a fair,
reasonable or adequate redress for survivors and object to the Agreement

for the following reasons:

The proposed CEP will not be given to survivors who choose
to litigate

e Survivors who accept the Common Experience Payment
(the “CEP") — a payment meant for everyone who attended
residential schools — will be forced to pursue their sexual and
physical abuse claims in an Independent Assessment
Process (the “IAP"). They will be barred from taking their
claims to court.

e Conversely, survivors who take Canada to Court will be
denied the CEP - a payment intended to be paid to all
former residential schools students to address their
“common experience”.

b. Non- resident survivors are treated unfairly

! Indian Residential School Settlement Agreement, Assembly of First Nations and Canada, 8 May
20086, online:
<http://www.irsr-rqpi.gc.ca/english/pdf/indian_Residential_Schools_Settlement_Agreement.pdf>
[Agreement]
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¢ Survivors that either attended a day school or who attended
at residential school but did not reside at a residential school
are not eligible for the CEP despite their loss of culture and
language.

c. The IAP employs an improper compensation system

e The IAP proposed in the Agreement is based on a
dehumanizing “points system” that awards points based on
the frequency and precise nature of the acts of sexual and
physical abuse. This does not accord with principles of
Canadian law which focus on the harm suffered by the
victim.

d. Victims of Childhood Sexual Abuse should not be time -
barred

o The Agreement provides a period for survivors to opt-out of
the proposed resolution and maintain their right to litigate.
Before the expiration of this opt out period, survivors would
have to decide how they wish to resolve their claims of
physical and sexual abuse. This will place time limits upon
victims of childhood sexual abuse who may not be ready to
confront their own physical and sexual abuse. The proposed
non-consensual extinguishment of claims for childhood
sexual abuse, as discussed below, runs contrary to basic
principles of Canadian law.

e. Canada and the Churches will not be punished for
their egregious conduct

e The IAP does not provide for punitive damages. Punitive
damages are granted to punish the abuser, Canada or the
Churches for their egregious conduct. This may be a
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significant portion of a Survivor's claim and should be
available in the IAP.

[3] If these fundamental flaws are not corrected, the Agreement will not
provide a fair resolution of residential schools issue, but rather will be an
instrument of further injustice. We discuss these objections to the
Agreement in detail below.

. Background of the Proposed Settlement Agreement

[4] Over the course Canadian history, Indian Residential Schools have deeply
damaged the lives of aboriginal people and their communities. Canada
along with the Churches forcibly removed aboriginal children from their
families in a nationwide attempt to “Christianize and civilize” them.

[5] The last residential school was closed in 1996. In that same year, the
Royal Commission on Aboriginal Peoples? shed national light on the
horrors former students experienced within the confines of residential
schools. The report discussed the neglect, and the mental, physical, and
sexual abuse that many aboriginal children endured in residential schools.

[6] In 1998, Canada issued a Statement of Reconciliation. This Statement
included an apology to all former students of residential schools that said:

One aspect of our relationship with Aboriginal people over this
period that requires particular attention is the Residential School
system. This system separated many children from their
families and communities and prevented them from speaking
their own languages and from learning about their heritage and
cultures. In the worst cases, it left legacies of personal pain and
distress that continue to reverberate in Aboriginal communities
to this day. Tragically, some children were the victims of
physical and sexual abuse.

2 Canada. Report of the Royal Commission on Aboriginal Peoples: Looking Forward, Looking
Back, vol. 1 (Ottawa: Supply and Services Canada, 1996) at pp. 353-376 [RCAP]
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The Government of Canada acknowledges the role it played in
the development and administration of these schools.
Particularly to those individuals who experienced the tragedy of
sexual and physical abuse at residential schools, and who have
carried this burden believing that in some way they must be
responsible, we wish to emphasize that what you experienced
was not your fault and should never have happened. To those
of you who suffered this tragedy at residential schools, we are
deeply sorry.?

[7] Over the years, thousands of former students have filed claims against
Canada and the Churches for compensation arising from the damages
they suffered in residential schools. In 2001, Canada established Indian
Residential Schools Resolution Canada (IRSRC) to manage abuse claims
and to promdte reconciliation with the residential school legacy.

[8] In 2003, Canada launched an Alternative Dispute Resolution (ADR)
process as an alternative to litigation for former students to resolve their
abuse claims against Canada and the Churches. Survivors were given the
option of choosing to pursue their claims in court or with the ADR process.
That process was largely a failure. It was very expensive to administer and
resolved few claims. For every dollar paid out to a survivor, the
Government spent five dollars in administrative costs.

[9] In 2004, the Assembly of First Nations (“AFN”) released “Report on
Canada's Dispute Resolution Plan to Compensate for Abuses in Indian
Residential Schools” (the “AFN Report’).* The AFN Report criticized the
existing ADR process and recommended a lump some payment to be
provided to all former students of residential schools for their loss of
language and culture. This led to the formation of a political agreement

3 Canada, Statement of Reconciliation (1998), online: Indian Residential Schools Resolution
Canada <http://www.irsr-rqpi.gc.ca/english/reconciliation/html>

4 Assembly of First Nations, Report on Canada’s Dispute Resolution Plan to Compensate for
Abuses in Indian Residential Schools (2004), online: Assembly of First Nations
<http://www.afn.ca/english/general/Inidan-Residential-Schools-Report.pdf>
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between Canada and the AFN. The political agreement was signed on
May 30, 2005. It stated both parties commitment to achieving a fair and
just resolution to the Indian Residential school legacy. It also stated:

That the main element of a broad reconciliation package will
be payment to former students along the lines referred to in
the AFN Report.®

[10] With this acknowledgement of the need for a more comprehensive
strategy to resolve the legacy of residential schools, Canada charged
former Supreme Court of Canada Justice, Frank lacobucci, with leading
discussions towards a fair and timely resolution to the residential school
legacy. The discussion took place between Canada, the Churches, the
AFN and certain lawyers representing survivors. His mandate was to
provide the Minister Responsible for Indian Residential Schools
Resolution Canada with a settlement package that would address:

e a redress payment for all former students of Indian
residential schools,

¢ a truth and reconciliation process,
e community based healing,
e commemoration, and

e an appropriate ADR process that will address “serious
abuse”, as well as legal fees.®

[11] These negotiations resulted in the Agreement that is now before
the court for approval. As part of the process, the Courts will hear
objections from survivors or family members of survivors. Survivors may
also instruct their lawyers to submit these objections on their behalf.
These hearings will provide a vital component in ensuring a fair resolution.

® Political Agreement, Assembly of First Nations and Canada, 30 May 2005, online: Assembly of
First Nations <http://www.afn.ca/enlgish/general/IRS-Accord.pdf> [Political Accord]
8 political Accord, supra
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Accordingly, we submit the following objections to this Agreement on

behalf of our clients.

il. Proposed Denial of the Common Experience Payments to
Victims Choosing Litigation

[12] The Agreement provides for the CEP, which is a lump sum

payment to certain survivors. This payment was supposed to be provided
to all former students of residential school in an attempt to compensate for
the common harms all former students experienced. All residential school
students suffered the loss of family, culture and language. For these
losses, the Agreement proposes that Canada would pay $10,000 for the
first year of attendance at a school, and $3,000 for each subsequent year.
7 This payment is meant to be separate and apart from any further wrong
that was committed against students within the walls of residential school
(for example, physical and sexual abuse). |If the Agreement is
implemented as is, the CEP will not be available to all survivors.

[13] The Agreement attaches a very significant condition to the
acceptance of the CEP. Recipients of the CEP will be deemed to have
released Canada and the Churches from all further legal claims arising
from the residential school experience. This means that victims who
accept the CEP will be forced to resolve their claims through Canada’s
flawed IAP process. Recipients will be barred from taking their abuse
claims against Canada and the Churches to court. Conversely, former
students who choose to take their abuse claims to court will not be able to
receive the CEP and, therefore, will not be compensated for their losses of
family, culture and language.

[14] If the Agreement is implemented, the CEP will be available to
survivors who have already settled their claims through litigation. The
proposed resolution, therefore, will create a very specific group of
survivors that are treated unfairly — those who choose not to participate in

7 Agreement, supra at pp. 43 - 50



the government'’s |AP process. The CEP is, in effect, being used as a tool
to make survivors conform to Canada's favoured method of resolving
sexual and physical abuse claims. The CEP should be made available to
all former students of residential school — if it is not so available then it is
not a common experience payment. Rather it is a monetary incentive to
cease litigation.

[15] Canada was responsible for implementing the residential school
policy that caused the survivors' a multitude of harms. From this
responsibility, Canada has domestic and international legal obligations to
resolve claims that arose from the residential school experience. Any
compromise in achieving a resolution should be borne by the wrongdoer,
which in this case are Canada and the Churches. The victims of
Canada’s residential school policy must be given the freedom to resolve
their claims as they choose.

[16] The |IAP approach should be made truly optional, with the CEP
available to survivors who seek resolution of their claims in the Courts or
through the 1AP.

V. The CEP is not available to Former Students who did not

reside at a Residential School

[17] The Agreement specifies that the CEP is only available to Survivors
that were resident at an Indian Residential School. This omits an entire
group of survivors who were forced to attend a residential school but did
not reside at the residential school or those who were forced to attend day
schools. All of these individuals suffered the same common harm as
survivors who were resident at the school. The Indian Residential School
system was intrinsically racist and degrading. Canada, on most
occasions, forced parents to place their children in this system.® In the
schools, students were severely punished if they chose to use their
language or practice their culture, perpetuating a belief that their traditional

® RCAP, supra at p. 337
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ways of life were inferior.® This affected all former students, their families
and their communities.'® The CEP is meant to provide compensation to
survivors for loss of family, culture and language. Accordingly, it should be
made available to all students who attended an Indian Residential School
or a day school without exception.

V. The Proposed ADR Process is Unfair, Degrading and Inconsistent
with Legal Principles

[18] CEP recipients will be forced to enter ADR to resolve their claims of

abuse. The Agreement establishes a revised ADR process, which has
been named the Independent Assessment Process (the “IAP"). If the new
ADR process properly, justly and expediently handles all of the survivors
claims of physical and sexual abuse, then survivors would willingly
participate in the system.

[19] The IAP will provide certain advantages that are unavailable in
litigation. In particular:

o |tis aless adversarial process,
¢ claimants will receive a contribution towards their legal fees,

¢ the IAP provides for a lower burden of proof on claimants
than courts do for some claims,

¢ In the IAP Canada may accept liability for abuse perpetrated
by other students.

[20] The proposed IAP needs revision, however, in the method it uses
to calculate compensation. A claimant must prove to the adjudicators on a
balance of probabilities that the abuse occurred. The adjudicators will
then award “compensation points” to claimants. These points originate
from tables that contain ranges fixed to categories of abuse and harm.

® RCAP, supra at 340 — 342
Y RCAP, supra at 378
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The points are then added up and correlated with a specific range of

compensation.

[21] The use of this “point system” is offensive to basic human decency
and contrary to legal principles. It is a basic principle of tort law that the
plaintiff be placed in a position they would have been in had the tort never
been committed (Athey v. Leonati, [1996] 3 S.C.R. 458, para. 32). The
Canadian jurisprudence compensates for the effect of the tort on the
victim. The compensation points approach places emphasis upon the
incidents and frequency of sexual abuse. The consequential harm of the
abuse is given significantly less weight and is capped.

[22] A victim, who is particularly vulnerable to damage from one or a few
incidents of abuse, is not given an adequate level of compensation. The
victim will not be placed in the position that they would have been in had
they not been abused. An act of sexual abuse that Canada, in its chart,
conceives as minor may have a profound impact upon a particular victim.
The common law will compensate for this foreseeable harm. Canada’s
chart approach will under compensate victims of sexual abuse that
happened infrequently or in the view of the writers of the chart was
“minor”.

[23] When assessing damages, Judges refer to similar case law to find
a range of damages that is appropriate. In Blackwater v. Plint, 2005 SCC
58, 2005 SCC 58, McLachlin C.J.C., stated, when reviewing the plaintiff's

appeal of a damage award:

This ground of appeal cannot succeed. The trial judge
considered the correct factors in arriving at the damages award.
He emphasized the nature and frequency of the assaults and
their dreadful physiological and psychological effect on the
victim. He referred to numerous decisions of a similar nature, in
order to arrive at a fair figure. No basis for interfering with his

10
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award of general and aggravated damages has been made out
(para. 89).

[24] The trial judge will determine the unique effects of the abuse on the
victim. If a link is established between the abuse and the damage, the
plaintiff is compensated for the damage. In IAP, the “points chart”
establishes correlations between the abuse and resulting compensation
that are not supported by legal principles.

[25] Under the proposed process, the adjudicator is bound by the points
chart. This chart assigns differing numbers of points for particular types of
sexual abuse. For example, if the victim endured one or more incidents of
penetration with an object, the adjudicator would award them
compensation points in the range of 36 - 44. If they endured one or more
incidents of digital penetration, the adjudicator would award them
compensation points in the range of 26 — 35. This “points system” creates
a disturbing distinction between the perpetrator's methods of penetration
for an incident of sexual abuse. Compensation on these grounds is
degrading to the victims. It treats abused aboriginal children like objects
whose pain and suffering can be pigeonholed for bureaucratic
convenience into a tidy chart. This approach does not accord with the
honour of the Crown and must be rejected. The points chart distinctions
also run contrary to Canadian law. The jurisprudence does not simply
tally up the number and precise nature of each assault. Rather it
assesses, to the degree possible, the extent of damage caused by the
defendant's wrongful conduct.

[26] In JRS v Glendinning, [2004] OJ No. 285, the court awarded in
excess of around $450,000 in damages to two young boys who were
sexually assaulted by a priest. This amount included approximately
$250,000 in past and future income loss. The Priest befriended the boys,
and sexually assaulted them over a period of 5 years. The assaults
included fondling, masturbation and oral sex.

11
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[27] The boys did not endure penetrative assaults, but were severely
affected by the abuse. One became an abuser, while the other became a
prostitute. The trial judge awarded considerable damages to place the
victims in a position they would have been in had the abuse not occurred
to the extent that this could be achieved through a monetary award. |If
these plaintiffs entered the standard track of the IAP to resolve their claim,
they would have received a maximum of $210,000 plus the cost of future
care.

(28] The reformed ADR process provides claimants with the opportunity
to pursue actual income loss claims. in the process, the amount awarded
for actual income loss is not fixed to the compensation tables. The
claimant must provide evidence showing income loss to the adjudicators.
If this income loss can be linked to the abuse, the adjudicators will directly
compensate for that loss. The adjudicator’s decision will accord with legal
principles. There is no reason that legal principles cannot form the basis
of calculating compensation for other heads of damage.

VI. Punitive Damages are unavailable in the IAP

[29] The |IAP will not provide an award for punitive damages. Punitive
damages are awarded against the abuser as a punishment. Punitive

damages serve as punishment for “high-handed, malicious, arbitrary or

highly reprehensible misconduct that departs to a marked degree from
ordinary standards of decent behaviour” (Whiten v. Pilot Insurance Co.,
[2002] 1 S.C.R. 595, at para. 94). A court may find that Canada’s or the
Churches’ actions reached this level of misconduct and accordingly
award punitive damages. Under the proposed resolution model, even if
such gross misconduct existed, claimants can not pursue a claim for
punitive damages. Punitive damages may be a significant portion of a
Survivor's claim. Our courts have made awards of $50,000 in punitive
damages against Canada and the Churches in the context of residential
school abuse (T.W.N.A. v. Canada (Ministry of Indian Affairs) (2003), 22
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